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comprehensive portfolio information in
connection with discussing rec-
ommended transactions or has not
been provided important information
regarding its portfolio or investment
objectives.

(j) Banks are reminded that these
factors are merely guidelines that will
be utilized to determine whether a
bank has fulfilled its suitability obliga-
tion with respect to a specific institu-
tional customer transaction and that
the inclusion or absence of any of these
factors is not dispositive of the deter-
mination of suitability. Such a deter-
mination can only be made on a case-
by-case basis taking into consideration
all the facts and circumstances of a
particular bank/customer relationship,
assessed in the context of a particular
transaction.

(k) For purposes of the interpretation
in this section, an institutional cus-
tomer shall be any entity other than a
natural person. In determining the ap-
plicability of the interpretation in this
section to an institutional customer,
the FDIC will consider the dollar value
of the securities that the institutional
customer has in its portfolio and/or
under management. While the interpre-
tation in this section is potentially ap-
plicable to any institutional customer,
the guidance contained in this section
is more appropriately applied to an in-
stitutional customer with at least $10
million invested in securities in the ag-
gregate in its portfolio and/or under
management.
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§369.1 Purpose and scope.

(a) Purpose. The purpose of this part
is to implement section 109 (12 U.S.C.

§369.2

1835a) of the Riegle-Neal Interstate
Banking and Branching Efficiency Act
of 1994 (Interstate Act).

(b) Scope. (1) This part applies to any
State nonmember bank that has oper-
ated a covered interstate branch for a
period of at least one year.

(2) This part describes the require-
ments imposed under 12 U.S.C. 1835a,
which requires the appropriate Federal
banking agencies (the FDIC, the Office
of the Comptroller of the Currency, and
the Board of Governors of the Federal
Reserve System) to prescribe uniform
rules that prohibit a bank from using
any authority to engage in interstate
branching pursuant to the Interstate
Act, or any amendment made by the
Interstate Act to any other provision
of law, primarily for the purpose of de-
posit production.

§369.2 Definitions.

For purposes of this part, the fol-
lowing definitions apply:

(a) Bank means, unless the context
indicates otherwise:

(1) A State nonmember bank; and

(2) A foreign bank as that term is de-
fined in 12 U.S.C. 3101(7) and 12 CFR
346.1(a).

(b) Covered interstate branch means
any branch of a State nonmember
bank, and any insured branch of a for-
eign bank licensed by a State, that:

(1) Is established or acquired outside
the bank’s home state pursuant to the
interstate branching authority granted
by the Interstate Act or by any amend-
ment made by the Interstate Act to
any other provision of law; or

(2) Could not have been established or
acquired outside of the bank’s home
state but for the establishment or ac-
quisition of a branch described in para-
graph (b)(1) of this section.

(c) Home state means:

(1) With respect to a state bank, the
state that chartered the bank;

(2) With respect to a national bank,
the state in which the main office of
the bank is located; and

(3) With respect to a foreign bank,
the home state of the foreign bank as
determined in accordance with 12
U.S.C. 3103(c) and 12 CFR 346.1(j).

(d) Host state means a state in which
a bank establishes or acquires a cov-
ered interstate branch.
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§369.3

(e) Host state loan-to-deposit ratio gen-
erally means, with respect to a par-
ticular host state, the ratio of total
loans in the host state relative to total
deposits from the host state for all
banks (including institutions covered
under the definition of ‘“‘bank’ in 12
U.S.C. 1813(a)(1)) that have that state
as their home state, as determined and
updated periodically by the appro-
priate Federal banking agencies and
made available to the public.

(f) State means state as that term is
defined in 12 U.S.C. 1813(a)(3).

(g) Statewide loan-to-deposit ratio
means, with respect to a bank, the
ratio of the bank’s loans to its deposits
in a state in which the bank has one or
more covered interstate branches, as
determined by the FDIC.

§369.3 Loan-to-deposit ratio screen.

(a) Application of screen. Beginning no
earlier than one year after a bank es-
tablishes or acquires a covered inter-
state branch, the FDIC will consider
whether the bank’s statewide loan-to-
deposit ratio is less than 50 percent of
the relevant host state loan-to-deposit
ratio.

(b) Results of screen. (1) If the FDIC
determines that the bank’s statewide
loan-to-deposit ratio is 50 percent or
more of the host state loan-to-deposit
ratio, no further consideration under
this part is required.

(2) If the FDIC determines that the
bank’s statewide loan-to-deposit ratio
is less than 50 percent of the host state
loan-to-deposit ratio, or if reasonably
available data are insufficient to cal-
culate the bank’s statewide loan-to-de-
posit ratio, the FDIC will make a cred-
it needs determination for the bank as
provided in §369.4.

§369.4 Credit needs determination.

(a) In general. The FDIC will review
the loan portfolio of the bank and de-
termine whether the bank is reason-
ably helping to meet the credit needs
of the communities in the host state
that are served by the bank.

(b) Guidelines. The FDIC will use the
following considerations as guidelines
when making the determination pursu-
ant to paragraph (a) of this section:

12 CFR Ch. lll (1-1-02 Edition)

(1) Whether covered interstate
branches were formerly part of a failed
or failing depository institution;

(2) Whether covered interstate
branches were acquired under cir-
cumstances where there was a low
loan-to-deposit ratio because of the na-
ture of the acquired institution’s busi-
ness or loan portfolio;

(3) Whether covered interstate
branches have a high concentration of
commercial or credit card lending,
trust services, or other specialized ac-
tivities, including the extent to which
the covered interstate branches accept
deposits in the host state;

(4) The Community Reinvestment
Act (CRA) ratings received by the
bank, if any, under 12 U.S.C. 2901 et
seq.;

(5) Economic conditions, including
the level of loan demand, within the
communities served by the covered
interstate branches;

(6) The safe and sound operation and
condition of the bank; and

(7) The FDIC’s Community Reinvest-
ment regulations (12 CFR Part 345) and
interpretations of those regulations.

§369.5 Sanctions.

(a) In general. If the FDIC determines
that a bank is not reasonably helping
to meet the credit needs of the commu-
nities served by the bank in the host
state, and that the bank’s statewide
loan-to-deposit ratio is less than 50 per-
cent of the host state loan-to-deposit
ratio, the FDIC:

(1) May order that a bank’s covered
interstate branch or branches be closed
unless the bank provides reasonable as-
surances to the satisfaction of the
FDIC, after an opportunity for public
comment, that the bank has an accept-
able plan under which the bank will
reasonably help to meet the credit
needs of the communities served by the
bank in the host state; and

(2) Will not permit the bank to open
a new branch in the host state that
would be considered to be a covered
interstate branch unless the bank pro-
vides reasonable assurances to the sat-
isfaction of the FDIC, after an oppor-
tunity for public comment, that the
bank will reasonably help to meet the
credit needs of the community that the
new branch will serve.
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